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258 CALIFORNIA LAW REVIEW 

It is doubtful if the framers of the federal mining act had this 
situation in mind. It will be interesting to see whether the decision 
of the Supreme Court of Nevada will meet with the approval of 
the Supreme Court of the United States. 5 

5". F. H. 

Mortgages: Bar of the Statute of Limitations as Ground 
for Quieting Title. — With the decision in Bulson v. Moffatt 1 
it becomes evident that a mortgagor in California cannot under 
any circumstances quiet his title against an outstanding outlawed 
mortgage without first tendering the amount of the mortgage debt. 
In this case the mortgagor was denied relief though the mortgage 
was not only unenforceable because barred by the statute of limi- 
tations but also because it was invalid and illegal, having been 
so declared in a foreclosure proceeding which had terminated un- 
successfully more than twenty years prior to the bringing of this 
action. 

The court based its decision in the main on the rule now firmly 
established in California that the statute of limitations gives only 
defensive rights, and cannot be relied upon for affirmative relief, 
except, perhaps, where it is invoked to prevent the exercise of a 
power of sale contained in an outlawed mortgage. 2 Thus the 
mortgagor even after the statutory time has elapsed cannot eject a 
mortgagee who has taken possession with his consent, or under 
color of law, while the mortgage was subsisting, without first 
tendering the amount of the mortgage debt. 8 Nor, as stated above, 
can he quiet title against an outstanding mortgage; 4 though it 
is to be noted that if in such action the mortgagee is so ill advised 
as to cross complain for a foreclosure he has by his own unsuc- 

6 The case has gone to the U. S. Supreme Court on writ of error. 

1 (November 23, 1916), 52 Cal. Dec. 565, 161 Pac. 259. 

2 Goldwater v. Hibernia Sav. & Loan Soc. (1912), 19 Cal. App. 511, 127 
Pac. 861. Contra, Mentzel v. Hinton (1903), 132 N. C. 660, 44 S. E. 385, 95 
Am. St. Rep. 647, and note, 648. See also 6 L. R. A. (N S.) 510. Such 
power is not of course barred in a trust deed. Grant v. Burr (1880), 54 
Cal. 298. 

3 Frink v. Le Roy (1874), 49 Cal. 314; Spect v. Spect (1891), 88 Cal. 
437, 26 Pac. 202, 13 L. R. A. 137, 22 Am. St. Rep. 314; Hooper v. Young 
(1903), 140 Cal. 274, 74 Pac. 140, 98 Am. St. Rep. 56; Burns v. Hiatt 
(1906), 149 Cal. 617, 87 Pac. 196, 117 Am. St. Rep. 157. See Cameron v. 
Ah Quong (1908), 8 Cal. App. 310, 96 Pac. 1025. Similarly a pledgee cannot 
be deprived of his possession of the pledge without a payment of the debt 
even though the statute has run. Puckhaber v. Henry (1907), 152 Cal 
419, 93 Pac. 114, 125 Am. St. Rep. 75, overruling Mutual Life Ins. Co. v. 
Pacific Fruit Co. (1904), 142 Cal. 477, 76 Pac. 67. 

* Booth v. Hoskins (1888), 75 Cal. 271, 17 Pac. 225; De Cazara v. 
Orena (1889), 80 Cal. 132, 22 Pac. 74; Hall v. Arnott (1889), 80 Cal. 348 
22 Pac. 200; Brandt v. Thompson (1891), 91 Cal. 458, 27 Pac. 763; Boyce 
v. Fisk (1895), 110 Cal. 107, 42 Pac. 473. See Raggio v. Palmtag (1909), 155 
Cal. 797, 103 Pac. 312. See also, 6 L. R. A. (N. S.) 516; L R. A. 1916 
B 1220. 
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cessful act "practically caused the removal of any cloud that might 
exist on plaintiff's title by reason of the existence of such mort- 
gage." 5 

The free transfer of property is undeniably hindered by the 
existence of these apparently outlawed mortgages, even though a 
third person who purchases after the statute has run may quiet 
title without a tender. 6 This is because of the fact that the statute 
may have been tolled by the absence of the mortgagor from the 
jurisdiction, or the lien of the mortgage may have been extended 
by a mere renewal of the note prior to the purchase, in which 
case the purchaser will be subordinated to its lien. 7 

There is at present no way in which the mortgagor can establish 
by his own act that the mortgage is invalid or unenforceable. It 
might indeed have been argued that from the use of the word 
"extinguished" in section 291 1 of the Code of Civil Procedure 
more must have been intended than that the statute should operate 
merely as a defense. Such a contention was favored in Berkin 
v. Healey* a Montana case, which arose under an identical code 
provision, where it was stated that the mortgagor would have the 
right to cancel an outstanding outlawed mortgage. It might be 
desirable in order to make for free alienability of property to give 
him a right to quiet his title against such a mortgage when no 
payments have been made on it for a certain stated time, and no 
other acts have been done recognizing it as a valid mortgage, 9 
or at least to provide some machinery whereby it could be definitely 
adjudicated that the mortgage had become barred. 10 

M. W. 

Pledge: Waiver by Execution at Instance of Pledgee. — 
The authorities are divided as to whether a lienholder waives his 
lien by levying upon his security in a suit on the original debt. 
Much confusion has arisen from a failure to distinguish between 
a detention-lien, such as that of a common-carrier, in which 
continued possession is essential, and a pledge-lien, such as the 



sMarshutz v. Seltzor (1907), 5 Cal. App. 140, 89 Pac. 878 
6 Faxon v. All Persons (1914), 166 Cal. 707, 137 Pac. 919: Muhs v 
Hibernia Sav. & Loan Soc. (1914), 166 Cal. 760, 138 Pac. 352 

T Newhall v. Hatch (1901), 134 Cal. 269, 66 Pac. 266, 55 L. R. A. 673. 
But no renewal after he has purchased can affect him. Lord v Morris 
(1861), 18 Cal. 482; Wood v. Goodfellow (1872), 43 Cal. 185; Foster v 
Butler (1913), 164 Cal. 623, 130 Pac. 6. ' 

8 (June 3, 1916), 158 Pac. 1020. 

9 Such is the rule by statute in Massachusetts. Mitchell v. Bickford 
(1906), 192 Mass. 244, 78 N. E. 453; McMahan v. McMahan (1910) 205 
Mass. 99, 91 N. E. 298. '' 

10 Such is the rule by statute in Kansas. "The act ... . authorizes 
an adjudication as to the status of the mortgage when the action is begun 
and the determination whether it is a live or dead security." Sheoard v' 
Gibson (1912), 88 Kan. 305, 128 Pac. 371. snepara v. 



